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Abstract - As a non-signatory to the 1951 UN Refugee Convention and its 1967 Protocol, Sri Lanka currently
employs an ad-hoc approach in its management of refugees and asylum seekers. While this approach allows Sri Lanka
to respond to arrivals on a case-by-case basis, the extent to which it adequately fulfills the human rights and
humanitarian law obligations that Sri Lanka is bound by under international law is debatable. Moreover, the absence
of a domestic comprehensive governance system for identifying and registering ‘irregular’ arrivals may complicate
the distinction between refugees and asylum seekers, and victims of human trafficking or smuggled migrants, a
distortion which poses a risk to Sri Lanka’s national security. This study questions whether Sri Lanka, as a non-
signatory to international refugee frameworks, should establish a Forcibly Displaced People (FDP) governance
system to effectively balance its human rights and humanitarian law obligations with its capacity to safeguard
national security. This concern is particularly relevant given the importance of Sri Lanka upholding its international
legal obligations to preserve its standing within the international community, in a context where the intersection
between FDP governance, human rights and humanitarian law obligations and national security has been relatively
unexplored within Sri Lanka. The research employs a qualitative methodology adopting a desk-based analysis of
primary sources including international treaties and domestic legislation complemented by academic literature and
news articles to assess the viability of Sri Lanka’s current ad-hoc approach and evaluate the implications of adopting
a domestic FDP governance framework. It argues that a comprehensive FDP governance framework is crucial for Sri
Lanka, particularly in ensuring that it can effectively fulfil the international law commitments it has acceded to whilst
balancing domestic concerns surrounding national security.
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1. Introduction

Over the years Sri Lanka has welcomed a considerable number of refugees and asylum seekers across its borders.
While some refugees and asylum seekers arrive in Sri Lanka through regular means by obtaining a valid visa and
subsequently overstay their provided period of stay, most do so via ‘irregular means’ through trawlers, or have
been transitory, having been intercepted by the Sri Lankan authorities while attempting to travel to other
countries through sea (Herath, 2025). Despite being a receiving point of refugees and asylum seekers, as of 2026,
Sri Lanka does not have a domestic framework that governs its management of refugee and asylum-seekers, nor is
it among the 149 countries that are party to either the 1951 Convention relating to the Status of Refugees or its
1967 Protocol relating to the Status of Refugees (Janmyr, 2021). Despite this, Sri Lanka is bound by many other
human rights and humanitarian law obligations that govern the treatment of refugees and asylum seekers, as a
result of Customary International Law (CIL) and the various international treaties the State is party to.
Simultaneously, the absence of a formal refugee and asylum seeker system may exacerbate concerns surrounding
national security, particularly as the identification and distinction between refugees and asylum seekers, and those
involved in ‘irregular migration’ such as victims of human trafficking and migrant smuggling becomes complex.
As such, Sri Lankan authorities may, at times, face limited capacity to manage incoming refugees and asylum
seekers whilst fulfilling the State’s international legal obligations.

This policy brief will explore whether Sri Lanka’s current ad hoc approach to Forcibly Displaced Persons (FDP)
governance provides an adequate basis for balancing these considerations, and the extent to which a
comprehensive governance framework could provide a more effective mechanism for balancing them. It will first
detail the existing human rights and humanitarian law obligations that Sri Lanka is bound by, followed by the
national security concerns that the State may have in relation to irregular migration, particularly in relation to
identifying and distinguishing FDPs from victims of human trafficking and smuggled migrants. It will then
consider the extent to which Sri Lanka’s current ad hoc approach balances the two considerations before
evaluating the potential of a comprehensive domestic FDP governance framework in addressing the identified
governance gap. The research argues that a comprehensive domestic FDP governance framework is crucial for Sri
Lanka, particularly in ensuring that it can effectively fulfil the international commitments it has acceded to whilst
balancing concerns surrounding national security due to irregular migration.

2. Background

The 1951 UN Refugee Convention describes a ‘refugee’ as “someone who is unable or unwilling to return to
their country of origin owing to a well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group, or political opinion” (UN Refugee Convention, 1951). Comparatively,
'asylum seekers’ seek international protection while their request for refugee status is being processed, or while
they intend to request asylum. (UNHCR, n.d.). Although there is no single legal term that refers exclusively to
refugees and asylum seekers, the term ‘Forcibly Displaced Persons’ (FDPs) has been used as an umbrella term
encompassing refugees, asylum seekers, internally displaced people and other people in need of international
protection, including victims of human trafficking and migrant smuggling (UNHCR, n.d.). While the term FDP
may encompass victims of human trafficking and migrants who have been smuggled, for the purposes of this
research, the term FDPs will be used to refer specifically to refugees and asylum-seekers, as distinct from victims
of human trafficking and migrants who have been smuggled. This distinction is adopted because victims of
human trafficking and migrant smuggling are governed by a separate legal framework in Sri Lanka and therefore
raise distinct protection considerations from those examined in this research.
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According to the UNHCR, at the end of 2025, there were 41.6 million refugees and 9 million asylum seekers
worldwide. While these figures represented a decline from 2024, on average, the number of refugees and asylum
seekers globally has increased, reflecting the growing scale and persistence of displacement worldwide (UNHCR,
2025). As of 2025, Sri Lanka has hosted 213 refugees and 271 asylum seckers. (UNHCR, 2025). This number
represents a gradual decrease in the number of FDPs that Sri Lanka has hosted, in particular an 8.2% decrease
from 2024 (UNHCR, n.d,). Most refugees and asylum seekers arriving in Sri Lanka in contemporary times
originate from the Rakhine state in Myanmar (Rohingya refugees), Afghanistan, Pakistan and Palestine
(UNHCR, 2025).

The global increase in the number of refugees and asylum- seekers can be attributed to increasing conflict and
violence, persecution and human rights violations (Nugent, 2022). As the world grapples with increasing
numbers of FDPs, the effective implementation of international conventions and legislation aimed at protecting
vulnerable populations during their times of crisis is essential. The 1951 Convention, in particular sets out the
legal definition of a ‘refugee’, detailing the core principles that govern their protection including non-
discrimination, non-penalization and most notably, non-refoulement, which asserts that a refugee should not be
returned to a country where they face serious threats to their life or freedom (UN Refugee Convention, 1951).
For States that are not party to the 1951 UN Refugee Convention and/or its 1967 Protocol, the absence of such
mechanisms may present challenges in governing FDPs as prescribed by international law.

3. _Objectives and Significance

The study will assess the effectiveness of Sri Lanka’s current ad hoc approach and the potential efficacy of
establishing a comprehensive domestic FDP governance in balancing its international law obligations alongside
its ability to differentiate between FDPs and irregular migration such as human trafficking or migrant smuggling,
to safeguard its national security. In doing so, the research will pursue three objectives. Firstly, it will evaluate and
provide an integrated assessment of Sri Lanka’s international legal obligations, alongside its existing legislation
and institutional practices relating to the governance of FDPs. Secondly, it will examine the challenges arising
from the absence of a comprehensive domestic governance system for refugees and asylum seekers, particularly in
relation to the identification and registration of irregular arrivals and the distinction between FDPs and irregular
migration such as human trafficking and migrant smuggling alongside its struggle to fulfil international law
obligations in the absence of clear legal mechanisms. Finally, the research will assess the potential role and efficacy
of a comprehensive domestic FDP governance framework in providing procedural clarity and consistency,
allowing Sri Lanka to balance its interests surrounding fulfilling international legal obligations while minimising
national security concerns.

This research is particularly significant as it aims to reconcile Sri Lanka’s international law obligations towards
FDPs with its broader considerations surrounding national security. While existing literature has examined these
considerations in relation to Sri Lanka, this research brings them together to consider how they may be addressed
concurrently in order to develop a comprehensive domestic FDP governance framework. This is particularly
relevant given Sri Lanka’s position outside the 1951 Refugee Convention and its 1967 Protocol, requiring
consideration of how an appropriate domestic approach can operate within the international legal obligations
that still apply to the State. In doing so, the research aims to provide a basis for FDP governance that upholds Sri
Lanka’s international law obligations, existing institutional and legislative arrangements and national security
considerations.



4. Irregular Migration

A key consequence of forced displacement and the increase in the global movement of refugees and asylum seekers
is the rise in irregular migration of such communities. Irregular migration is a complex phenomenon, defined as
“any movement that takes place outside the regulatory norms of the sending, transit and receiving country”
(IOM, 2018). In addition to the illegal border crossings, irregular migration can also apply to visa overstays, the
use of fraudulent documents and movement facilitated by migrant smuggling or human trafficking (Institute of
Policy Studies, 2025; IOM, 2005).

Human trafficking falls within the definition of irregular migration, and is defined as “the recruitment,
transportation, transfer, harbouring or receipt of people through force, fraud or deception, with the aim of
exploiting them for profit,” (UNODC, n.d). Being both a source and destination for trafficked victims, human
trafficking is a significant concern for Sri Lanka (UNODC, 2026; Save the Children, 2024). In 2025, Sri Lanka’s
Criminal Investigation Department’s (CID) Anti-trafficking Unit and police initiated at least 24 investigations
involving 61 suspects for sex trafficking, three for forced labour, and one for an unspecified form of trafficking,
alongside the continuation of 69 investigations from previous years. This represents an increase from the previous
reporting period in 2024, during which 22 investigations were conducted involving 24 suspects. (Save the
Children, 2024; US Department of State, 2025). Comparatively, migrant smuggling is defined as “the facilitation,
for financial or other material gain, of irregular entry into a country where the migrant is not a national or
resident” (UNODC, 2026). The key distinction between human trafficking and migrant smuggling is the
prevalence of consent, since migrant smuggling is voluntary whilst human trafficking is not (Polaris Project,
2021). However, while the two are legally distinct, in practice, they may overlap significantly. For example,
smuggling and trafficking can happen along the same routes and may involve the same networks, and knowing
the difference could allow authorities to uphold survivor rights and make safe and accurate referrals to services
for victims of trafficking and migrants who have been smuggled (US Department of State, 2017).

The movement of refugees and asylum seekers also often gets added into the definition of irregular migration.
This is particularly evident within the Sri Lankan context as they enter territorial waters through trawlers due to
their inability to access regular migration routes, resulting in them being intercepted by the Navy (Al Jazeera,
2024). Although refugees and asylum seekers may use irregular entry methods when fleeing danger, they do not
automatically become irregular migrants, as they are likely to be utisiling such methods to escape persecution. In
the context of this research, the term ‘irregular migration’ will primarily be used to refer to human trafficking and
migrant smuggling. However, while irregular migration is often associated with negative connotations, it is
important to note that irregular migration does not translate to ‘illlegal’ migration. In fact, the IOM argues that
the term ‘illegal’ should be avoided as it is often considered “an exaggeration of an administrative crime” which
may create an “unnecessary perception of criminality” (IOM, 2018). This is particularly relevant when
considering the possibility of irregular migrants having underlying reasons for their travel or having overlapping
protections afforded to them as a result of them having no choice but to employ ‘irregular’ methods when fleeing
from persecution (IOM, 2018).

5. _National Security

The use of irregular migration routes can present States with a range of challenges. These challenges can range
from criminal activity linked to smuggling, terrorism, political instability and social tensions, all intersecting into
broader concerns relating to national security (Herath, 2025; Mohanty, 2018). National security, which Grizold
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(1994) described as “the state of security of the nation-state, involving its national territory (air-space and
territorial waters), protection of the lives and property of its population, existence and maintenance of its national
sovereignty, and exercise of the basic functions of its society (economic, sociopolitical, cultural, ecological, social,
etc),” is a broad concept. Given its wide scope, this research will focus specifically on the dimensions of national
security that may arise in the context of refugee and asylum secker arrivals, particularly concerning the protection
of lives and property of a nation’s population and the exercise of the basic functions of its society. This
understanding provides a basis for examining how concerns regarding national security may interact with Sri
Lanka’s international law obligations towards FDPs.

It is against this backdrop that this research examines the approach Sri Lanka may adopt towards the governance
of refugees and asylum-seckers. In particular, it will assess whether Sri Lanka, as a non-signatory to international
refugee frameworks, should establish a domestic refugee and asylum seeker governance system to effectively
balance its international law obligations with its goal of safeguarding national security and maintaining policy

autonomy.

6. International Law Framework related to Refugees and Asylum Seekers

International humanitarian law (IHL) establishes rules that limit the effects of armed conflict for humanitarian
reasons. It is made up of treaties, Customary International Law (CIL) and general principles of law and can apply
in two situations, international armed conflicts and non-international armed conflicts (ICRC, 2022).
Comparatively, international human rights law (IHRL) lays down the human rights obligations which States are
bound to respect, protect and fulfil as a result of becoming parties to international treaties or because of customary
international law (United Nations, n.d). While both branches of international law are complementary and aim
to protect the lives and dignity of humans, IHL is applicable in times of armed conflict, while IHRL always
applies, both in peacetime and in situations of armed conflict. On a national level, States have a duty to implement
both IHL and IHRL (Vladoiu, 2024). In situations where IHL lays down a “self-contained” set of rules and/or
is silent on certain matters, IHRL may continue to apply concurrently (ICRC, 2024). In the context of FDPs
who flee persecution due to conflict, notably ones with an ethnic dimension, IHRL will apply to provide refugees
with a variety of protections, such as the principle of non-refoulement and the right to seek asylum. This, in turn,
places various obligations on host States, to fulfil those protections under IHRL, among other things, to maintain
its standing within the international community. For the purposes of this research, the term ‘international law
obligations’ will be used to refer broadly to the obligations imposed upon Sri Lanka under both IHL and IHRL
to protect the life, dignity and fundamental rights of FDPs.

6.1 International Treaties

The primary international instruments governing the protection of FDPs are the 1951 Convention relating to
the Status of Refugees (1951 Refugee Convention) or its 1967 Protocol relating to the Status of Refugees. These
instruments, which cumulatively 149 States are party to as of 2026, establish the internationally recognized
definition of a refugee and outline the legal rights refugees are entitled to (UNHCR, 2026). Aside from State
parties following the key components prescribed by the Convention and its Protocol, domestic policies for
managing FDPs are also heavily shaped by such international frameworks (Janmyr, 2021).

However, the international legal framework governing the treatment of refugees and asylum seckers extends
beyond the 1951 Refugee Convention and its 1967 Protocol. The United Nations has subsequently adopted a
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number of international human rights conventions that contain provisions relating to the protection of refugees
and asylum seckers. For example, the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT) and International Convention for the Protection of All Persons from Enforced
Disappearance (ICPPED) both contain provisions relating to non-refoulement, specifically in the context of
torture and enforced disappearances respectively. Similarly, the Convention on the Rights of the Child (CRC)
provides additional protections relating specifically to refugee and asylum-seeking children.

Alongside these human rights instruments, there are also several international instruments addressing human
trafficking and migrant smuggling. These include the United Nations Convention against Transnational
Organized Crime (UNTOC) and the Protocol against the Smuggling of Migrants by Land, Sea and Air (UN
Smuggling Protocol). UNTOC is the main international legal instrument in the fight against transnational
organized crime, providing for the recognition of serious threats posed by organised criminal groups and the need
to enhance international cooperation to prevent and combat these crimes effectively (UNODC, n.d).
Comparatively, the UN Smuggling Protocol aims to prevent and combat the smuggling of migrants while
providing migrants with humane treatment and full protection of their rights (UNODC, 2000). These
instruments establish obligations relating to the prevention and prosecution of trafficking and migrant
smuggling, as well as the protection and assistance of victims of trafficking.

6.2 Customary International Law

Customary International Law (CIL) can be described as ““state practices recognised by the community at large as
laying down patterns of conduct that have to be complied with”, existing alongside treaty law as a key source of
international law, being legally binding on all States as enshrined in the Statute of the International Court of
Justice (Shaw, 2014). Since many convention provisions from human rights law have been ratified by almost all
States globally, it is widely argued that such provisions are binding also on non-parties on the basis that they
amount to customary international law (Roberts & Sivakumaran, 2024).

Non-refoulement is a core principle of CIL, particularly within the context of protecting FDPs. The principle of
non-refoulement asserts that a refugee “should not be returned to a country where they face serious threats to
their life or freedom” (UN Refugee Convention, 1951). It has been expressly recognised in Article 33 of the
Refugee Convention and has also been widely recognised as having attained Customary International Law (CIL)
status (Chan, 2006; HRCSL, 2025). It is absolute, applicable to everyone irrespective of their citizenship,
nationality, statelessness or migration status, and therefore must be fulfilled without exception.

Aside from non-refoulement, other CIL obligations may also apply to FDPs. For instance, the provision of
temporary refuge, basic dignity and the right to seck asylum. Temporary refuge describes the State practice of
admission and finding solutions in situations of large-scale cross-border displacement caused by conflict, violence,
climate change, or disaster (Lambert, 2021). The notion of temporary refuge is found in various international law
frameworks, including UN General Assembly resolutions and the Global Compact on Refugees, a non-binding
international framework which will be discussed further. The principles of non-refoulement and temporary
refuge, among many strive to grant rights amounting to human dignity. Moreover, the right to seek asylum,
established under Article 14 of the Universal Declaration of Human Rights, can best be described as the
protection a State grants on a territory under its control to a person who comes to seek it (Lambert, 2021). The
right to seek asylum must be differentiated from the right to receive asylum, as many States do not recognise this
provision and as such the extent to which it can be considered CIL has been debated (Lambert, 2021). As such,
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CIL plays a vital role in FDP protection, particularly in relation to receiving countries that are not party to the
1951 UN Refugee Protection.

6.3 Non-Binding International Agreements

In addition to CIL and the legally binding international treaties that contain provisions governing the treatment
of FDPs, the United Nations has also developed many non-binding frameworks that States can adhere to in their
management of FDPs. One such example is the Global Compact on Refugees (GCR), a framework that
emphasizes the importance of a “predictable and equitable responsibility sharing” method to achieve a sustainable
solution to refugee situations involving “international cooperation” (UN General Assembly, 2018). The
framework, which was officially affirmed by the UN General Assembly in 2018, has four key objectives: (i) Ease
the pressure on host countries, (ii) Enhance refugee self-reliance, (iii) Expand access to third-country solutions
and (iv) Support conditions in countries of origin for return in safety and dignity (UNHCR, 2018). Although
the GCR is non-binding instrument, it is a key framework through which States, particularly non-signatory
States, can develop more comprehensive and sustainable national refugee policies. In fact, a closer examination
into the adoption of the GCR shows how non-signatory States played an active role in negotiating the instrument,
with a majority of the 181 States which agreed to it at the UN General Assembly being non-signatory States
(Janmyr, 2021). As such, the GCR is a vital instrument within the international legal framework related to the
protection of FDDPs.

7. _The International Legal Framework and the extent of its application to Sri Lanka

As of 2026, Sri Lanka has not acceded to the 1951 Refuge Convention or 1967 Protocol. Sri Lanka’s non-
accession to the Refugee Convention can best be understood within the broader South Asian context. Of the
eight member States of the South Asian Association for Regional Cooperation (SAARC), Afghanistan is the only
country to have acceded to both the 1951 Convention and the 1967 Protocol (Voelkerrechtsblog, 2019). The
reluctance of South Asian States to accede to the international refugee frameworks has been attributed to the view
that the Convention is not appropriate or adequate for their countries and the region in handling refugee
situations. Moreover, there have been concerns regarding the potential constraints that accession could impose
on States’ policy-making autonomy alongside their capacity to mobilise resources to meet the obligations imposed
by such international frameworks (Reddy, P., & Apoorva, S., 2019; Forced Migration Review, n.d). However,
while the validity and implications of these concerns remain subject to debate, Sri Lanka, alongside most other
South Asian states, is not a party to the UN Refugee Convention or its 1967 Protocol (Vijayakumar, 2001). In
this context, Sri Lanka’s approach to FDP governance has developed in the absence of a dedicated international
refugee framework and a domestic FDP governance framework.

7.1 Legally Binding Obligations of Sri Lanka

Outside of the Convention and its Protocol, Sri Lanka is also party to other international treaties related to the
protection of FDPs. One notable example is the Convention on the Rights of the Child (CRC), which Sri Lanka
acceded to on 12 July 1991. Under Article 22(1) of the CRC, States Parties must take measures to ensure that a
child seeking refuge or is a refugee, receives protection and humanitarian assistance. This provision is particularly
relevant to Sri Lanka given that children constitute a significant proportion of some groups of FDPs arriving in
the country. For example, according to the International Federation of Red Cross (IFRC), of the 105 Rohingya
refugees rescued by the Sri Lankan Navy in Trincomalee in December 2022, 49 were children, 21 of whom were
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unaccompanied (IFRC 2023). The CRC therefore represents a source of international legal obligations relevant
to Sri Lanka’s treatment of refugee and asylum-seeking children, notwithstanding its non-accession to the 1951
Refugee Convention and its 1967 Protocol.

Another relevant instrument is the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), to which Sri Lanka acceded to on 03 January 1994. As per article 3(1) of the
CAT, State Parties shall not return a person to another State if they are in danger of being subjected to torture
(CAT, 1984). Torture remains a prevalent concern for many FDPs fleeing their home countries. For example,
many Rohingya refugees in Myanmar’s Rakhine state have been subject to “killings, rapes and gang rapes, torture,
forced displacement and other grave rights violations” (BBC, 2020; UNHCR, 2026). In addition to CAT, Sri
Lanka is also party to the International Convention for the Protection of All Persons from Enforced
Disappearance (ICPPED), which under Article 16, explicitly prohibits the non-refoulement of those that may be
“in danger of being subjected to enforced disappearance” (ICPPED, 2006). Therefore, the CAT and ICPPED
have express provisions relating to non-refoulement, specifically in circumstances where there are substantial
grounds for believing that an individual may face a risk of torture or enforced disappearance upon their return.
Moreover, non-refoulement in treaty-based obligations is complemented by its status as Customary International
Law, which further reinforces the binding nature of the principle.

7.2 Customary International Law and its Application to Sri Lanka

As mentioned before, non-refoulement is a core principle of CIL, and as such, its application is not dependent
on Sri Lanka’s non- accession to the Convention. Accordingly, Sri Lanka is bound to consider its obligations
under CIL when determining whether individuals may be returned, alongside the specific non-refoulement
obligations arising under the international treaties to which it is party. More broadly, other principles relevant to
FDP protection have also been discussed in relation to CIL, although the legal status and precise scope of
particular principles may vary. The significance of CIL demonstrates how Sri Lanka’s treatment of FDPs should
be within the scope of its international law obligations. However, the absence of a comprehensive domestic legal
framework may create practical questions for law enforcement regarding how these obligations can be
implemented whilst safeguarding other interests such as national security. This is further compounded as Sri
Lanka, being a dualist state, generally requires enabling legislation to be enacted to incorporate international legal
obligations into the domestic law. In some cases, gaps arise in the implementation of certain obligations
undertaken by Sri Lanka under international treaties due to the absence of enabling legislation or the lack of
adequate provisions in the adopted enabling legislation.

7.3 Sri Lanka and its Non-Binding International Agreements

Aside from CIL and the legally binding international treaties that contain provisions governing the treatment of
FDPs, Sri Lanka is also party to non-binding international agreements such as the Global Compact on Refugees
(GCR). In fact, the State has, in many instances, reaffirmed its commitment to the GCR, noting it as a “rallying
point for multilateralism and solidarity” that could help protect and address the needs of the millions who have
been displaced because of conflict (Warusavitarana, 2019; Permanent Mission of the Democratic Socialist
Republic of Sri Lanka to the United Nations Office in Geneva, Switzerland (2018). In fact, in affirming its
commitment to the GCR, the Government acknowledged how “despite not being a Party to the 1951
Convention on Refugees...[it] is committed to uphold its responsibility according to international norms and
principles.” (The Permanent Mission of Sri Lanka to the United Nations and other International Organizations
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in Geneva, 2018). As such, while the GCR is non-binding and does not impose any legal obligation on Sri Lanka,
the State’s commitment to the framework is a relevant policy consideration when assessing its approach to the
governance of FDPs.

8. Domestic Legal Framework

Sri Lanka’s dualist nature is reflected within its domestic legal framework. Article 27(15) of the Constitution
states that “The State shall... promote international peace, security and co-operation...[and] foster respect for
international law and treaty obligations in dealings among nations” (Constitution of the Democratic Socialist
Republic of Sri Lanka, 1977). Although Article 27(15) does not explicitly refer to FDDPs, its reference to
international law and treaty obligations highlights the importance of Sri Lanka’s engagement with international
legal obligations. While Sri Lanka does not explicitly refer to refugees or asylum seekers in its domestic legislation,
several constitutional provisions may be relevant to the protection of FDPs. Article 11 of the Constitution
provides that “[n]o person shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment”, while Article 12 states that “‘[a]ll persons are equal before the law and are entitled to the equal
protection of the law” (Constitution of the Democratic Socialist Republic of Sri Lanka, 1977). The use of the
term “no person” and “all persons” respectively indicates that these provisions are not expressly limited to Sri
Lankan citizens and may therefore extend to refugees and asylum seekers within Sri Lanka. For example, in
Velmurugu v The Attorney General and Another [1981], Wanasundara ] stated, in reference, to Article 11
specifically, that it is “the only right in the catalogue of rights set out in Chapter III that is of equal application to
everybody and which in no way can be restricted or diminished.”

Moreover, Sri Lankan legislation also contains provisions relevant to the principle of non-refoulement. Article
18(1) of the International Convention for the Protection of All Persons from Enforced Disappearance Act No.
05 of 2018 states that no person should be returned if there are grounds for believing that they would be subject
to enforced disappearance. Although the scope of this provision is limited to the risk of enforced disappearances,
it demonstrates that Sri Lankan law contains protections relating to a core principle within FDP protection.

Alongside this, Sri Lankan legislation provides authorities with mechanisms for regulating irregular migration.
The Immigrants and Emigrants Act No. 20 of 1948, as amended by Amendment Act No. 27 of 2021 (IME Act),
is the primary legal framework that criminalises migrant smuggling in Sri Lanka, governing the entry and exit of
foreign nationals in Sri Lanka, including the removal of ‘undesirable persons’ (IME Act, 2021). Similarly, Sri
Lanka’s criminal law provides a framework for addressing conduct associated with human trafficking. Section
360C of the Penal Code of Sri Lanka criminalises human trafficking, detailing the requirements of the offence
alongside the charges that offenders may be liable to (Penal Code, 1883). Although migrant smuggling and
human trafficking are closely related forms of irregular migration, they involve distinct conduct and therefore
give rise to different forms of criminal liability, protection and treatment. These terms must also be distinguished
from FDPs, whose irregular arrival, does not determine their entitlement to protection.

For example, the IME Act criminalises the act of bringing persons into the country irregularly under Section
45(B) and criminalises the act of concealing, harboring, or employing illicit migrants under Section 45(C)
alongside the criminalisation of the act of entering and remaining in Sri Lanka irregularly under Section 45(A).
By contrast, the Penal Code under Section 360C criminalises the act of recruiting, buying and transporting
individuals, rather than criminalising the victim of trafficking themselves. Comparatively, although Sri Lanka has
no domestic legislation related to FDP governance, the right to seek asylum is a core principle of the UDHR
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(Article 14.1) and is recognised as being CIL (UNHCR, n.d). As such, making a distinction is significant because
the legal consequences associated with migrant smuggling, human trafficking and being an FDP differ according
to the conduct and status of the individuals involved.

The penalties applicable to these categories further demonstrate the different legal treatment afforded to the
conduct concerned. Under Section 45 of the IME Act, any person found guilty of being involved in migrant
smuggling shall be liable to a fine not exceeding 500 000 Sri Lankan Rupees or to imprisonment for a term not
exceeding S years or both. By comparison, any person found guilty of human trafficking shall be liable to
imprisonment for a term not exceeding 20 years and to a fine. These provisions establish penalties associated with
the two forms of irregular migration. Comparatively, irregular movements undertaken by FDP under
international law are not considered offences, and as such, are not penalised. The distinction is also evident in the
forms of protection and assistance available to different categories of individuals. The NAHTTF in Sri Lanka
adopts a victim-centric and human-rights based approach to assisting victims of human trafficking, by supporting
repatriation, providing referral to services and short-term assistance (NAHTTF, n.d.; US Department of State,
2025). The protection framework applicable to persons who have been smuggled is comparatively less focused
on their status as victims. Nevertheless, Sri Lankan authorities have previously recognised that migrants involved
in smuggling situations may require protection. For example, Ambassador Ravinatha Aryasinha, Sri Lanka’s
Ambassador to the UN in Geneva and Leader of the Sri Lanka Delegation in 2014 stated that, “the Government
is taking action against...traffickers under due processes, while treating the migrants as victims of smugglers” (Ada
Derana, 2014). This demonstrates the importance of distinguishing those facilitating or profiting from irregular
movement, from the individuals whose movement has been facilitated. Meanwhile, FDPs may be afforded
protection under international human rights and humanitarian law, and CIL.

Accordingly, while FDDPs, trafficking victims and smuggled migrants may travel through similar irregular
migration routes, they are distinct categories with different legal characteristics, responsibilities and protection
needs. As such, recognising these distinctions is vital in ensuring that human rights considerations are applied
according to an individuals circumstances and status.

8.1 Other State Practices

Sri Lanka also engages in State practices relevant to its protection of FDPs through its Search and Rescue (SAR)
operations. The Maritime Rescue Coordination Centre (MRCC) is responsible for coordinating SAR operations
in Sri Lanka within Sri Lanka’s designated Search and Rescue Region (SRR) (Sri Lanka Navy, 2020). The
international framework governing maritime SAR is primarily established through the 1982 UN Convention of
the Law of the Sea (UNCLOS), the 1974 International Convention for the Safety of Life at Sea (SOLAS
Convention) and the 1985 International Convention on Maritime Search and Rescue (Mamiya, 2025). Sri Lanka
is party to UNCLOS and SOLAS and has repeatedly reaffirmed its commitment to engaging with maritime SAR
operations (Sunday Times, 2025). This is particularly relevant to FDP governance where individuals are
encountered at sea, as SAR operations may constitute the State’s initial point of interaction with FDPs. For
instance, in 2024 December, the Sri Lankan Navy rescued over 100 Rohingya refugees that were drifting on a
trawler off the coast of Trincomalee (Al Jazeera, 2024). As such, SAR operations may be crucial in a State’s
response to FDP arrivals through sea, preceding the processes of identification, protection and permanent
resettlement arrangements.
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9. _The Existing Measures for FDP Management in Sri Lanka and Key Stakeholders

Currently, Sri Lanka, employs an ad hoc approach in its governance of FDPs. Although the exact procedure
followed by law enforcement in managing FDPs has not been comprehensively documented, the Government
has broadly maintained the position that if individuals “are proved to be refugees, they would be treated and
provided with all necessary humanitarian assistance under the international law related to refugees” (Weeraratne,
2025; Daily FT, 2025). Some international organizations and state institutions in Sri Lanka such play a key role
in FDP management in Sri Lanka. The State’s approach to the management of FDPs, particularly those that arrive
by sea, can be observed in the responses to rescues in December 2022 and December 2024, when the Sri Lankan
Navy rescued 105 and 116 Rohingya refugees respectively after they were found stranded at sea.

Both rescues involved an initial humanitarian assessment, which led to subsequent proceedings before the
Magistrate and finally, the placement of the refugees in immigrant detention facilities or military bases. However,
the arrangements made at different stages of the two responses varied. For example, following the December 2022
rescue, the refugees were provided with basic necessities and emergency medical attention at the Kankesanthurai
Harbor before being transferred to the Jaffna Prison while awaiting placement in the immigration detention
centers in Welisara and Mirihana (Global Detention Project, 2023; IFRC, 2022). In the December 2024 rescue,
the survivors were initially accommodated at the Jamaliya School in Trincomalee before being transferred to the
immigration detention centers (HRCSL, 2025). The arrangements for temporary accommodation while the
survivors awaited permanent resettlement have also differed between the two cases. Of the 105 refugees who
arrived in Sri Lanka in 2022, 78 had moved into rental accommodation in Colombo by March 2023. The
accommodation was identified by UNHCR and the Government, with arrangements being made with the
respective house owners (IFRC, 2022). Comparatively, as of January 2026, the survivors from the December
2024 rescue have remained at the Mullaitivu Air Force Camp while awaiting resettlement (HR CSL, 2025; Sunday
Times, 2024). The differences in the management of the two groups demonstrate the range of arrangements that
have been adopted by the authorities while employing an ad-hoc approach to its FDP governance.

9.1 Sri Lanka’s Role as Transit State

A transit state is defined as a country that refugees and migrants pass through along the way to their preferred
country of asylum, often located anywhere between the country of origin and the country of destination
(Kilibarda, 2017). Sri Lanka has historically functioned, in part, as a transit State for FDPs, particularly in relation
to maritime arrivals, where individuals may be intercepted within Sri Lankan territorial waters while travelling to
another State (Al Jazeera, 2022). Sri Lanka’s role as a transit state is also reflected in the availability of long-term
solutions as currently, it does not have a UNHCR resettlement programme for FDPs, with most refugees and
asylum seekers exploring other options by utilising private sponsorship programmes or pursuing community-
based resettlement in other countries (UNHCR, n.d.). For example, the Daily Mirror, citing an anonymous
source, stated that over the past 13 years, around ten thousand refugees who arrived in Sri Lanka, flecing
persecution from their countries of origin, have been resettled in the USA, Canada, Sweden, Norway,
Netherlands (Daily Mirror, 2019). Sri Lanka’s role as a transit point can be understood within the broader context
of the State’s capacity to provide longer-term accommodation and integration for FDPs. The provision of
sustained protection and integration can require significant financial and administrative resources, including
accommodation, healthcare, education and other essential services, especially when FDPs have to stay for an
extended duration while they await resettlement (UNHCR, 2011). For instance, the UNHCR allocated
approximately US$1,082,689 towards FDP protection in Sri Lanka in 2024, illustrating the resources involved in
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providing protection and support to FDPs (UNHCR, 2024). It is important to note that this figure does not
reflect the total cost as it does not include the cost borne by other parties including the State and local charities.
Currently, given Sri Lanka’s finite financial and administrative resources, the provision of long-term protection
for FDPs provides additional considerations, particularly in providing support for long periods of time. Within
this context, Sri Lanka’s current approach has largely involved providing temporary reception and protection

while longer-term solutions, such as third-country resettlement, are pursued by organisations such as the
UNHCR.

9.2 United Nations High Commissioner for Refugees (UNHCR)

The United Nations Refugee Agency, the UNHCR has played a vital role in the management of FDPs in Sri
Lanka. Until December 2024, the UNHCR was the principal organization in Sri Lanka responsible for FDP
management. The organization, through a Memorandum of Understanding (MoU) signed with the Government
in 2005, was responsible for conducting the registration and providing documentation in the form of Refugee
Status Determination (RSD), providing durable solutions in the form of resettlement to third countries
(HRCSL, 2017). Refugee Status Determination refers to the legal or administrative process by which
governments or the UNHCR determine whether a person seeking international protection is considered a refugee
under international or national law (UNHCR, n.d). Following a positive RSD decision, an individual can be
referred for resettlement, alongside the reaffirmation of their access to protection under international law (Forced
Migration Review, n.d). Aside from the provision of RSD, the UNHCR in Sri Lanka also supported FDPs by
providing them with free healthcare, monthly financial support and scholarships for education (Al Jazeera, 2024).
However, as of December 2024, the UNHCR ceased physical operations in Sri Lanka, which raised uncertainty
regarding many FDPs’ ability to stay in Sri Lanka and be permanently resettled elsewhere (DW, 2026). In fact,
one possible explanation for the differences between the handling of FDPs between the 2022 and 2024 rescues
could be the presence of the UNHCR in Sri Lanka during the rescue in 2022.

9.3 International Organization for Migration IOM)

Aside from the UNHCR, the International Organization for Migration (IOM) in Sri Lanka also plays a vital role
in supporting national efforts in areas such as labour migration and inclusion, counter-trafficking and border
governance, but the extent to which the IOM is involved in the governance of FDPs is minimal (IOM, n.d). For
example, the IOM supports governments and individuals from 34 countries through a range of services for
temporary or permanent migration including document verification for visa applicants, resettlement assistance
for refugees and permanent immigrants and humanitarian return assistance for stranded migrants (IOM, n.d).
However, while these activities may be useful for FDPs during their time in Sri Lanka, IOM’s role in Sri Lanka is
primarily situated within the broader migration management framework rather than as a dedicated support center
for FDDPs. As such, the extent to which they are involved in the governance of FDPs is limited.

9.4 The Human Rights Commission of Sri Lanka

The Human Rights Commission of Sri Lanka (HRCSL) also plays a role in monitoring the treatment and
protection of FDPs within Sri Lanka. As an independent commission, the HRCSL is mandated under the
Human Rights Commission Act No. 21 of 1996 to promote and monitor the protection of the fundamental
rights guaranteed by the Constitution and promote compliance of international human rights standards
(HRCSL, n.d). In this capacity, the HRCSL has, on several occasions, provided recommendations to the
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Government regarding its management of FDDPs, including calling for the ratification of the 1951 Refugee
Convention and its 1967 Protocol, the development of a comprehensive asylum and refugee policy and the
promotion of public awareness amongst others (HRCSL, 2025; HRCSL, 2024). Moreover, the role of the
HRCSL also extends beyond a purely advisory function, as it often conducts investigations to carry out its
mandate. For example, following the rescue of the Rohingya asylum seekers in December 2024, the officers of the
HRCSL Regional Office in Trincomalee held discussions with the Divisional Secretary and the Senior
Superintendent of Police (SSP) in Trincomalee to collect information relating to the asylum seekers to support
their asylum claims (HRCSL, 2025). Accordingly, while the HRCSL does not itself administer RSD or provide
continuing humanitarian assistance for FDPs in a manner similar to that of the UNHCR, it does monitor and
advise the Government on its management of FDPs in the light of its human rights obligations.

9.5 Other Important Stakeholders

In addition to the organisations that are directly involved in the management of FDPs in Sri Lanka many other
stakeholders have a role in matters relating to irregular migration and the protection of FDPs within the country.
Although these organisations do not have a mandate specifically focused on refugees and asylum seckers, their
functions may intersect with FDP governance when they involve issues such as human trafficking or migrant
smuggling. For example, the National Anti-Human Trafficking Task Force (NAHTTF) is a multi-stakeholder
Government initiative responsible for combatting human trafficking in Sri Lanka. Among its many objectives,
the NAHTTF aims to improve appropriate assistance to and protection of victims of human trafficking and
enhance the capacity of stakeholders with appropriate skills and capabilities for effective identification/detection,
investigations and prosecution of human trafficking (NAHTTEF, n.d). The NAHTTF has worked with other
stakeholders such as the IOM in the development of the ‘National Strategic Action Plan to Monitor and Combat
Human Trafficking (2026-2030)’, which aims to establish a unified national framework to prevent human
trafficking (Ministry of Defence, 2026). As such, this role is particularly relevant to FDP governance when
asylum-seekers arrive in Sri Lanka through irregular migration routes that may have exposed them to trafficking
or smuggling. This creates the need to develop appropriate identification mechanisms to distinguish FDPs among
victims of human trafficking or migrants who have been smuggled to find appropriate protection solutions.
Alongside the NAHTTF, the Sri Lanka Navy also has functions relevant to irregular migration. The Navy often
acts as a first responder to situations involving rescue at sea, through search and rescue operations and the
provision of initial humanitarian assistance while also undertaking maritime surveillance to combat irregular
migration. For example, on several occasions, the Navy has rescued groups of Rohingya refugees off the coast of
Sri Lanka before bringing them ashore (Al Jazeera, 2024; Al Jazeera, 2022). At the same time, from a national
security perspective, the Navy’s mandate includes their aim to “achieve national security objectives and safeguard
Sri Lanka’s maritime interests” (Sri Lanka Navy, n.d). Accordingly, its functions may also intersect with efforts
to mitigate irregular migration. For example, on 05 September 2026, during a routine maritime surveillance and
patrol operation, the Navy rescued 11 human trafficking victims, including children that were stranded off the
coast of Talaimannar (Ada Derana, 2026). The involvement of these stakeholders illustrates how the governance
of FDPs within Sri Lanka extends beyond organisations that are specifically concerned with FDP protection. The
range of agencies within Sri Lanka that have varying functions related to FDP governance, national security and
counter-trafficking, highlights the need for coordination between organisations, so that human rights obligations
can be considered alongside other national interests.
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10. Gaps in the Existing Provisions

As such, the current ad hoc approach to FDP governance highlights a governance gap arising from the absence of
consistent mechanisms to implement the international law obligations Sri Lanka is bound by and to identify and
manage irregular arrivals while addressing relevant national security concerns. This gap creates challenges for both
FDPs and the State, particularly in establishing consistent procedures for responding to future arrivals and
determining the protections afforded to FDPs in a way that complies with international law.

Firstly, the absence of a comprehensive domestic FDP governance framework may create gaps in ensuring
compliance with Sri Lanka’s applicable international legal obligations. This is particularly relevant to the principle
of non-refoulement and the provision of appropriate protection and humanitarian assistance to FDPs. While the
current ad hoc approach allows for a degree of flexibility, the absence of consistent procedures for managing FDP
arrivals may raise questions regarding the extent to which the State can effectively accomplish its responsibilities
and maintain its international standing. As such, the establishment of a clear procedure could strengthen the
consistent implementation, providing greater certainty for both the State and FDPs.

Secondly, the lack of a formal identification and registration mechanism may also limit the authorities’ ability to
distinguish FDPs from other forms of irregular migration, including victims of human trafficking and smuggled
migrants. Effective differentiation is vital in ensuring that authorities are aware of irregular arrivals, allowing them
to appropriately identify and respond to any activities that may raise national security concerns. Moreover, a
comprehensive FDP governance mechanism could provide FDPs with a recognised and lawful process for secking
protection and transiting through Sri Lanka without fearing detention, prosecution or other adverse
consequences arising from their irregular status. This may reduce the reliance on irregular methods of movement,

and in turn, minimise associated national security concerns.

10.1. Balancing International Law Obligations in FDP Governance

Although international legal standards have consistently reaffirmed the rights of refugees and asylum seekers
including core principles such as non-refoulement and access to asylum, some scholars have identified tensions
between these protections and the measures adopted by States in the name of national security and sovereignty.
This disconnect has been reflected in practice, through territorial pushbacks, automatic detention and restrictions
on the right to employment or housing for FDPs (UNHCR, 2024). For the most part, Sri Lanka generally
observes the rights provided to FDPs under international law, namely the principle of non-refoulement and, prior
to the closure of the physical office of the UNHCR, the provision of temporary housing for FDPs (UNHCR,
2017). However, there have been several instances where the State has departed from such practice. For example,
in 2014, 385 Pakistani asylum-seekers were refouled over a period of 5 months due to them having remained in
the country without valid visas (UNHCR, 2017; Ada Derana, 2014). During the proceedings, it was reportedly
argued that Sri Lanka did not have obligations towards the asylum seekers under the 1951 Refugee Convention
because the country was not a State Party to the Convention (Ada Derana, 2014). While Sri Lanka is not bound
by the Convention or its Protocol solely by virtue of non-accession, this does not exhaust the international legal
obligations applicable to the State. As discussed previously, Sri Lanka is party to several international human
rights instruments containing provisions relating to FDP protection, while certain obligations also arise under
CIL and domestic law. Therefore, Sri Lanka’s non-accession to the 1951 Convention and its 1967 Protocol does
not determine the full extent of its obligations towards FDPs.
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Beyond non-refoulement, the manner in which FDPs are accommodated and detained following their arrival also
raises questions concerning the implementation of Sri Lanka's human rights obligations. According to UNHCR,
the detention of FDPs should generally be avoided and be a measure of last resort, with alternatives being sought
out and given preference in all circumstances. It goes on to say that if detained, individuals should be entitled to
protections that are afforded under the “Revised Guidelines on Standards relating to the Detention of Asylum
Seekers” (UNHCR, 2017). These considerations are particularly relevant in Sri Lanka, where individuals arriving
through irregular routes may be placed in immigration detention facilities while their identity, immigration status
and circumstances are established, and longer-term arrangements are determined. Presently, Sri Lanka has two
immigration detention centers for FDPs, located in Welisara in the Gampaha district and Mirihana in the
Colombo district (Global Detention Project, 2023). While there is no documented procedure by which FDPs are
detained, the Rohingya asylum seckers rescued in December 2022, were detained following the proceedings
before the Magistrate (IFRC, 2022). However, the asylum seekers rescued in December 2024, were detained at
an Air Force Camp in Mullaitivu. The difference in arrangements adopted in these cases highlight the practical
considerations that may arise when managing irregular arrivals, particularly when the State has no comprehensive
FDP governance framework by which it can accommodate large groups of people while they await screening and
permanent resettlement. As such, decisions regarding the governance of FDPs, particularly with no formal
framework, is dependent upon the availability of resources and accommodation alongside the process of identity

verification and national security concerns.

These considerations are particularly relevant in Sri Lanka, where migrants arriving through irregular routes may
be placed in immigration detention centers while their longer-term arrangements are being determined. For states
such as Sri Lanka, which do not have a formal FDP governance framework, decisions regarding the
accommodation and management of irregular arrivals have to be accounted for by practical considerations such
as the availability of resources and national security. In the short term, FDPs often require orientation and
transportation, temporary accommodation, emergency medical care, childcare and humanitarian assistance while
they await permanent resettlement (Hlatky, 2026). Where arrivals occur in large groups or through maritime
routes, including the 2022 and 2024 rescue operations, the scale and circumstances of such arrivals may place
additional demands on existing immigration and accommodation facilities. This is particularly relevant where
longer-term arrangements such as third-country resettlement may take time to secure. In addition, the irregular
nature of such arrivals may initially require authorities to establish the identity and circumstances of those
involved before determining the appropriate form of accommodation and protection in line with its existing law.
It is important to note that as per the UNHCR guidelines on detaining asylum seekers, domestic legislation
surrounding detention must not be arbitrary and must be made following an assessment of the individual’s
particular circumstances. In fact, Guideline 4.1.3 recognises the need to detain individuals that present a threat to
national security, allowing for national discretion on what constitutes national security provided such measures
are necessary, proportionate to the threat, non-discriminatory and subject to judicial oversight (UNHCR, 2017).
As such, a formal FDP governance framework could provide greater clarity on the circumstances under which
detention may be used, the alternatives available and the procedural safeguards applicable to individuals seeking
international protection.

The conditions and duration of immigration detention also raise broader concerns regarding the treatment of
FDPs in Sri Lanka. A 2018 report of the United Nations Working Group on Arbitrary Detention described the
conditions of the Mirihana detention center as being “dire, overcrowded, with poor shower and bathroom
facilities and no recreational activities” (UN Working Group on Arbitrary Detention, 2018). Furthermore, the
same report found that as of 2018, some individuals at the detention center had been held for prolonged periods,
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including one individual who had been detained since 2010 (UN Working Group on Arbitrary Detention, 2018).
This concern has remained relevant to this day, as a Rohingya Refugee living in Sri Lanka had made a direct appeal
to the 63rd Session of the United Nations Human Rights Council on the 10th of September 2026, calling for the
release of Rohingya refugees held in detention in Sri Lanka (Newswire, 2026). Although these observations do
not necessarily establish that all FDPs detained in Sri Lanka experience the same conditions or duration of
detention, they demonstrate how the reliance on immigration detention as a long-term response exacerbates the

difficulty in fulfilling human rights obligations appropriately.

As such, although Sri Lanka is subject to a number of international and domestic protections relevant to FDP
governance, these obligations are dispersed across different legal instruments and are not currently supported by
a comprehensive domestic framework specifically governing refugees and asylum seekers. While it may be argued
that Sri Lanka’s non-accession to the 1951 Refugee Convention and its 1967 Protocol allows the State to maintain
some autonomy in governing its treatment of FDPs, the influence of the Convention on non-signatory states
must not be understated. Janmyr (2021) argues that the 1951 Convention influences non-signatory states
through a process of “socialization”, whereby State behaviour is influenced by interactions between the domestic
and international systems. This process can involve a range of actors including UNHCR, State diplomats, local
NGOs and legal aid providers whose activities can contribute to the dissemination and implementation of
international refugee norms within domestic contexts. For Sri Lanka, this process was most evident by the past
engagement with the UNHCR, an organisation which aimed to promote accession of the 1951 Convention and
assist the local FDP populations in accordance with international law. In accordance with a MOU between Sri
Lanka and the UNHCR signed in 2005, the UNHCR provided FDPs with Refugee Status Determinations
(RSD) and durable solutions in the form of resettlement to third countries (HRCSL, 2017). This relationship
illustrates how, even in the absence of a formal accession to the Convention, international refugee practices can
influence the treatment of FDPs within a non-signatory State through institutional engagement.

Aside from this, Sri Lanka’s participation in the international forums relating to FDP governance cannot be
ignored. Sri Lanka in its capacity as a member of the UNHCR’s Executive Committee, was one of 181 States that
voted in favour of adopting the Global Compact on Refugees at the UN General Assembly in 2018 (Janmyr,
2021). Although the GCR is non-binding and does not impose the same legal obligations as the 1951 Refugee
Convention, Sri Lanka’s participation in its adoption demonstrates its engagement with international efforts to
develop cooperative approaches to FDP governance. Consequently, while Sri Lanka retains the autonomy to
govern its management of FDPs as necessary and practical within its material capabilities, the exercise of these
powers should take into consideration the international and domestic legal protections applicable to FDPs within
its jurisdiction.

10.2. Balancing National Security in FDP Governance

The concern between balancing national security and managing the influx of refugees and asylum seekers is not
new. In fact, many States are faced with the challenge of balancing their sovereign rights to control their borders
and manage irregular migration with the commitments they have made under international human rights law
(UNHCR, 2024). This concern is significant for Sri Lanka, as island nations may be “particularly vulnerable to
the effects of illegal immigration and refugee crises due to their geographical position” and “the challenge of
securing vast coastlines and maritime borders” (Herath, 2025). The relationship between national security and
irregular migration becomes increasingly relevant in the context of FDPs who arrive in Sri Lanka through irregular
routes, as it can create challenges in identifying and differentiating between victims of human trafficking,
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smuggled migrants and FDPs. Refugees and asylum seekers often rely on smugglers to facilitate their movement
through irregular routes when lawful pathways are unavailable, as evidenced by the 61% of refugees that have
reported using a smuggler at least once in their journey (Mixed Migration Center, 2026). This is often due to the
fact that FDPs leave their home countries due to their fear of being persecuted, and as such, in the absence of
formal or lawful pathways to leave the oppressing country and enter another, they may be compelled to rely on
irregular routes to safety (Institute of Policy Studies, 2025). Therefore, FDPs arriving in Sri Lanka through
irregular routes, particularly by sea, may have initially voluntarily engaged the services of smugglers to facilitate
their movement which does not automatically make them liable for prosecution.

This distinction is recognised under Article 5 of the 2000 United Nations Protocol against the Smuggling of
Migrants by Land, Sea and Air (UN Smuggling Protocol), which provides that migrants should not become liable
to prosecution under the Protocol solely on the basis of having been smuggled. However, this does not necessarily
preclude liability under domestic law, where an individual may be subject to immigration offences relating to
unlawful entry or residence, or potentially liability arising from participation in the facilitation of smuggling. This
distinction is particularly relevant in Sri Lanka, where the Immigrants and Emigrants Act criminalises unlawful
entry and remaining in the country without lawful authority. This means that a person who has been smuggled
may face domestic immigration consequences despite not being criminally liable for migrant smuggling under
the UN Smuggling Protocol. Such offences may consequently expose individuals to domestic penalties or
immigration measures, including detention or removal, notwithstanding that their use of a smuggling route does
not itself constitute the international crime of migrant smuggling. This further highlights the importance of
distinguishing between different categories of people using irregular migration routes, as different circumstances
may give rise to different legal consequences and require different forms of State response.

Failure to distinguish between these categories may result in individuals not receiving the protections, services, or
legal redress to which they are entitled and may be vulnerable to being re-exploited (US Department of State,
2017). Moreover, from a national security perspective, it may affect authorities' ability to identify instances of
human trafficking, migrant smuggling. UNHCR has emphasised that security considerations and FDP
protection are not inherently contradictory, and that standardised screening mechanisms involving registration,
biometric collection and information gathering through which authorities can establish who has entered the
State, effectively minimising the national security concerns posed by irregular migration. (UNHCR, 2019).

While Sri Lanka has arguably taken many steps to combat irregular migration and safeguard its national security
through its combination of domestic legislation related to human trafficking and migrant smuggling, the
framework in place must consider the need to ensure how individuals that arrive specifically through mixed
migration routes can be appropriately identified and distinguished from each other according to their
circumstances. The measures that the Government takes to criminalise movement through irregular routes can
be indiscriminate and can affect all migrants, including FDPs that are entitled to international protection (Oxford
Handbook of International Law, 2021). For example, the absence of a domestic FDP governance framework in
Sri Lanka means that individuals arriving through irregular routes may initially be addressed primarily through
existing immigration, anti-trafficking or anti-smuggling mechanisms, rather than through the lens of being a FDP
entitled to protection under international law.

This phenomenon has been recognised by the UN Protocol to Prevent, Suppress and Punish Trafticking in
Persons, Especially Women and Children through Article 14(1), which states that “Nothing in this Protocol shall
affect the rights, obligations and responsibilities of States and individuals under international law, including
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international humanitarian law and international human rights law and, in particular, where applicable, the 1951
Convention and the 1967 Protocol relating to the Status of Refugees and the principle of non-refoulement as
contained therein.” This provision demonstrates how measures adopted to combat trafficking cannot operate
independently of States’ existing obligations to protect individuals under international refugee and human rights
law. Due to its ratification of the United Nations Convention against Transnational Organized Crime
(UNTOC) on 22 September 2006, of which the Trafticking in Persons Protocol forms a part, the Sri Lanka has
an existing commitment to combat trafficking and smuggling while ensuring such measures do not undermine
the international protections afforded to FDPs under CIL and international human right obligations.

As such, the central governance gap is in the absence of a formal FDP governance framework that operates
alongside the existing intersecting provisons that regulate trafficking and other irregular movements. While the
existing legislation provides authorities with powers to control human trafficking and migrant smuggling, it does
not establish a comprehensive procedure through which individuals arriving through irregular means could be
systematically screened before enforcement measures are taken. Arguably, a domestic FDP governance system
framework could fill in this gap by providing a formal mechanism through which irregular migrants can be
classified systematically allowing them to be managed appropriately in line with the State’s international law
obligations.

Importantly, although FDP governance and national security are often viewed as competing objectives, with
refugees and asylum seekers often being portrayed as a threat to national security in public and political discourse,
Kerwin (2016) argues that in reality, robust refugee and asylum seeker protection policies can diminish this threat.
He argues that refugee protection and national security are inextricably linked, as both reflect a desire for safety
and security and both require security and protection responses . In the context of irregular migration specifically,
a FDP governance framework may in fact “curb the use of human smugglers, limit the risk of trafficking and
make life more difficult for terrorists who depend upon and often profit from smuggling networks” (Kerwin,
2016). This has been evidenced in Europe, where the increased securitisation of migration has made border
crossings more difficult, leading to new illegal routes and a “stronger smuggling business” (Saldanha, 2024). A
formal FDP governance framework may reduce FDP’s reliance on irregular routes and migrant smuggling as it
would provide clearer and more accessible mechanisms to seek asylum in Sri Lanka. As such it can contribute to
minimising the threat of national security by reducing the conditions that enable irregular migration routes to
operate.

Moreover, the establishment of a formal FDP governance framework could strengthen the State’s ability to
identify and differentiate individuals arriving through mixed migration routes according to their circumstances.
For example, post 9/11, the United States sought to “secure mobility” through a range of measures including
intelligence collection, layered screening including interviews to assess eligibility for admission and credibility and
enhanced background checks on migrants (Kerwin, 2016). Such systematic registration, documentation and
refugee status determination could allow the State to distinguish FDPs from victims of human trafficking,
migrants who have been smuggled, or other forms of irregular migration in order to fulfill the international law
obligations they have towards FDPs according to international law whilst safeguarding national security.
According to the UNHCR, through an adequate screening mechanism that allows for RSD, Authorities would
be able to conduct a “full factual and legal assessment of individuals” on a case by case basis, providing for the
“exclusion of those responsible for serious criminal, including terrorist, acts” (UNHCR, 2001). In this respect, a
FDP governance framework could complement Sri Lanka’s existing immigration legislation rather than restrict
its ability to regulate borders. By offering a structured mechanism, it will enable a balanced assessment of both
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protection and security considerations.

11. Observations and Recommendations

1. Establish a domestic FDP governance framework to identify and register FDPs

A key observation in evaluating the efficacy of Sri Lanka’s current ad hoc approach is that while it provides the
State with the flexibility in responding to FDP arrivals on a case-by-case basis, the absence of a comprehensive
domestic FDP governance framework creates uncertainty regarding the identification and protection of FDDPs.
Prior to December 2024 cessation of the physical operations of the UNHCR in Sri Lanka, the UNHCR was able
to provide refugees and asylum seekers with temporary RSD that allowed them to receive basic support in the
form of financial support and scholarships for education. Establishing a domestic FDP governance framework,
could provide greater procedural certainty for both FDPs and State authorities by establishing when and how an
individual enters the protection system, the criteria against which their claim is assessed, and the process by which
FDPs can be permanently resettled elsewhere. Importantly, establishing such a mechanism would allow Sri Lanka
to maintain policy autonomy in the governance of FDPs, allowing the State to give effect to the international law
obligations that already apply to it while balancing its national security considerations.

2. Develop clear procedures for separating FDPs from victims of trafficking and smuggled migrants at the

point of arrival or interception to safeguard national security

When fleeing persecution, FDPs may often use the same irregular routes as trafficking victims and smuggled
migrants, while individuals involved in facilitating trafficking or migrant smuggling may also be present within
the same movements. These categories can overlap in practice but give rise to different legal consequences,
protection needs and law-enforcement responses. In introducing a standardised screening and referral process at
points of arrival or interception, Sri Lanka would be able to identify and register each individual based on their
circumstance and status, allowing for the appropriate legal pathway to be determined. Following the screening
process, individuals could then be referred to the appropriate authority rather than being subjected automatically
to a single immigration response. Such a mechanism could strengthen national security by improving the
information available to authorities regarding irregular movements and facilitating the identification of
trafficking and smuggling networks, while simultaneously reducing the risk of FDPs being misidentified as
offenders and being subject to detention and penalisation. This would allow Sri Lanka to concurrently fulfill its
international law obligations while balancing its national security concerns related to irregular migration.

3. Introduce safeguarding mechanisms aligning with the international law obligations of Sri Lanka that

could be exhausted before removal or detention

Although Sri Lanka is not party to the 1951 Refugee Convention or its 1967 Protocol, it continues to be bound
by relevant international human rights treaties and CIL, including obligations concerning non-refoulement and
the humane treatment of persons within its jurisdiction. While Sri Lanka does retain powers to detain or remove
persons, provided they are a threat to the country’s national security, under international law obligations the State
has limited capacity to arbitrarily detain individuals or hold them for an undisclosed period of time. In
introducing a procedure whereby an FDP’s claim for asylum can be assessed prior to removal, Sri Lanka would
be able to prevent refoulement in instances where return may expose an individual to torture or enforced
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disappearance. Where detention is not strictly necessary, authorities could consider less restrictive alternatives,
particularly while an FDP’s RSD is being assessed. This would allow Sri Lanka to strengthen procedural
safeguards without creating an immediate requirement for dedicated refugee facilities, a process which would
align with Sri Lanka’s role as a transit state. Such a mechanism could provide access to basic humanitarian
assistance while protection claims are being assessed and third-country resettlement can be assessed. This would
enable Sri Lanka to fulfil its international law obligations.

4. Establish a FDP governance framework that coordinates the application of existing legislation and the
mandates of relevant government institutions and other stakeholders involved in FDP governance in Sri
Lanka

Finally, an effective FDP governance framework would allow for a more coordinated approach to governing
FDPs in Sri Lanka. The current response to FDPs involve a range of actors, including immigration authorities,
the Sri Lanka Navy and other security agencies, the Human Rights Commission of Sri Lanka, the IOM and
numerous other institutions, each operating within their respective mandates. While these existing institutions
possess relevant expertise and powers, the absence of an overarching, comprehensive FDP framework makes it
difficult to establish how their responsibilities interact at each stage of an FDPs stay in Sri Lanka, ranging from
arrival to permanent resettlement. In developing a coordinated mechanism that connects existing mandates and
establishes clear procedures for information-sharing, referral and decision-making, Sri Lanka could make use of
its existing capacities while providing a consistent process through which international human rights obligations

and national security considerations can be addressed together.
12. Conclusion

This research set out to answer the question of whether Sri Lanka, as a non-signatory to the 1951 UN Refugee
Convention or its 1967 Protocol, should establish a domestic FDP governance framework to balance its
international law obligations alongside its national security considerations whilst maintaining its policy
autonomy. While Sri Lanka’s current ad-hoc approach provides flexibility and allows the State to respond to FDP
arrivals on a case-by-case basis, the extent to which it helps the State to balance considerations relating to national
security and international law obligations is limited. This is primarily because, in the absence of a comprehensive
FDP governance framework, the State has limited ability to distinguish FDPs from forms of irregular migration
such as human trafficking and migrant smuggling, exacerbating concerns surrounding national security. It is also
compounded by the fact that Sri Lanka’s non-accession to the 1951 Convention and its 1967 Protocol limits the
extension of the full protections under the Convention and its protocol to refugees and asylum seckers, despite
the obligations that the State is otherwise bound by, including the several international treaties, CIL and even
domestic legislation that prohibit non-refoulement and regulate the treatment of FDPs. However, this research,
through its analysis of primary and secondary sources, finds that a robust FDP governance framework could in
fact, minimise national security concerns surrounding irregular migration while allowing for the fulfilment of Sri
Lanka’s international law obligations. By allowing for a systematic identification and registration process for
FDPs, Sri Lanka would be able to distinguish victims of human trafficking and smuggled migrants from FDPs
through a coordinated governance framework that brings together the existing legal and institutional mechanisms
relevant to FDP governance. This would minimise the uncertainty surrounding the procedures relating to FDP
governance, particularly in relation to the identification, registration and long-term provision of accommodation
and resettlement solutions. As such, the research finds that through the establishment of a comprehensive FDP
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governance framework, the State would be able to reconcile its international law obligations with the exercise of
autonomy over migration policy and national security.
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